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Summary of Supreme Court decision in Proprietors of Wakatū v 

Attorney-General [2017] 

Wakatū has won its Supreme Court appeal.  On 28 February 2017, the Supreme 

Court released its decision in Proprietors of Wakatū & Rore Stafford v Attorney- 

General [2017] NZSC 17, allowing the appeal, and sending the case back to the 

High Court to determine matters of breach, loss and remedy. 

The history behind the claim 

The case relates to the creation of the Nelson Tenths Reserves, in the early days 

of colonial New Zealand.  It seeks to secure the return of land from the Crown to 

make up the full ‘tenth’ that was guaranteed to Māori, but which the Crown never 

reserved in full. 

In 1839, the New Zealand Company came to New Zealand to buy land for its 

planned colonisation scheme.  At the time, an integral part of the New Zealand 

Company’s scheme was that one tenth of the land it purchased from Māori 

landowners would be set aside and held in trust for the Māori landowners, and 

further that all land occupied by Māori (referred to as pā, urupā and cultivations) 

would be excepted from the sale.  

The New Zealand Company claimed to have purchased a large area of the northern 

South Island and southern North Island through 1839 deeds signed with Ngāti Toa 

at Kapiti Island and with Te Ātiawa at Queen Charlotte Sound.  However, at that 

time the New Zealand Company hadn’t met with the tangata whenua in Tasman 

Bay and Golden Bay, and so in 1841 it sailed to Kaiteretere, where New Zealand 

Company officials met with the local rangatira to seek their agreement to 

settlement.   

The Company’s first settler towns were established at Wellington and Nelson.  The 

Nelson settlement was to be spread across Wakatū (Nelson), Waimea, Moutere, 

Motueka, and Massacre Bay (Golden Bay).  The land was to be sold to settlers by 

lot, with purchasers selecting by ballot one town (1 acre), one suburban (50 acre) 

and one rural (150 acre) section.  Māori were to receive a tenth of the sections, 

known as the ‘Nelson Tenths Reserves’. 

From 1840 on, only the Crown could lawfully buy land from Māori and only the 

Crown could grant title to land.  A law was passed requiring commissioners to 

inquire into the equity of pre-1840 purchases from Māori.  

Commissioner William Spain was appointed to review the validity of the New 

Zealand Company purchases, and he came to Nelson to conduct his inquiry in 1844.  

After hearing evidence from local Ngāti Rārua chief Te Iti, Spain had doubts that 

the customary owners of the land had agreed to the sale.  The New Zealand 

Company agreed to provide further payments, and on 14 August 1844 deeds of 

release were signed by local rangatira on behalf of Ngāti Rārua, Ngāti Tama, Ngāti 

Koata and Ngāti Āwa. 

In March 1845, Spain confirmed the New Zealand Company’s purchase of 151,000 

acres for the Nelson settlement, on the terms that: 
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• One tenth of the land (15,100 acres) would be reserved for the Māori 

hapū and whānau who were the customary landowners (the ‘Tenths’ 

Owners’);   

• The pā, urupā, and cultivations would be excepted from the sale and 

reserved for the customary landowners.   

The award operated to clear the land of customary title and vest it as Crown land 

that could be granted to settlers. 

In 1845, the Crown accepted Spain’s recommendations, and granted 151,000 acres 

to the New Zealand Company for the settlement of Nelson on the terms set out by 

Spain.  The grant included the Nelson Tenths Reserves that had already been 

selected (100 town and 100 suburban sections, totalling 5,100 acres).  The 

remaining 10,000 acres (the rural sections) was never reserved. 

The Crown never fulfilled the terms of the Spain award.  Not only did it never select 

the full ‘tenth’ of the land, but it did not exclude the pā, urupā, and cultivations 

from the New Zealand Company land.  Then, after 1845, the Crown removed many 

sections from the 5,100 acres that had already been reserved.  As at 1850, the 

Nelson Tenths Reserves comprised only 3,953 acres, significantly less than had 

been guaranteed.  Over the years, more Tenths’ land was lost.  By 1977, the estate 

was just 1,626 acres. 

The Crown held the Nelson Tenths that it had reserved in trust from 1845 until 

1977.  In 1892-3, the Native Land Court investigated the customary ownership of 

the Nelson settlement lands, and listed 254 tūpuna as beneficiaries of the Tenths’ 

trust (i.e. being the members of the hapū that the Court had determined were the 

customary owners of the land, namely Ngāti Rārua, Ngāti Tama, Ngāti Koata and 

Ngāti Awa).   

In 1977, the Nelson Tenths Reserves were returned to Māori control for the first 

time since 1845, when they were vested in the Wakatū Incorporation (or 

Proprietors of Wakatū Inc, to use its proper name).  There are now approximately 

4000 owners in Wakatū. 

The filing of the claim with the High Court 

The claim was filed in the High Court in 2010.  

It was jointly brought by three plaintiffs: 

1. The first plaintiff was the Proprietors of Wakatū Inc.; 

2. The second plaintiff was Rore Stafford, kaumātua of Ngāti Rārua and Ngāti 

Tama descent, and beneficial owner of the Tenths; 

3. The third plaintiff was a trust, Te Kāhui Ngahuru Trust.  Te Kāhui Ngahuru 

was set up to represent the descendants of the original Tenths’ Owners (i.e. 

the 254 tūpuna).  The establishment of Te Kāhui Ngahuru was necessary 

because the Wakatū owners do not include all the descendants of the Tenths’ 

Owners (e.g. some shares have been sold, and others acquired by the Crown 

under uneconomic shares legislation). 
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What is the Court claim about? 

The purpose of the claim is to ensure that the original Tenths’ Owners, and their 

descendants, have their property rights protected and restored.  Wakatū and Rore 

Stafford simply want the terms of the New Zealand Company purchase to be 

honoured, and the same legal standards that apply to any other trustee of land 

applied to the Crown.   

The Tenths’ Owners were guaranteed that one-tenth of the land purchased by the 

New Zealand Company would be retained and held in trust by the Crown for the 

benefit of the customary landowners and their descendants.  That did not happen. 

The legal issue at stake was whether the Crown had a legally enforceable (fiduciary) 

duty to the Tenths’ Owners to act on their behalf in fulfilling the terms of the New 

Zealand Company’s purchase and, if so, whether it has failed to act in their best 

interests (as any trustee of property is required to do). 

This is not a Treaty claim.  It is a claim about the rights of Māori landowners to 

hold the Crown to account in circumstances where the Crown agreed to act on their 

behalf in fulfilling the terms of the Spain award. 

Decisions by High Court, Court of Appeal, and Supreme Court 

The case was heard in the High Court in 2011 and in the Court of Appeal in 2014, 

and Wakatū lost in both courts.  

The Crown successfully argued in the High Court and Court of Appeal that the 

Crown was at all times acting in its governmental capacity, and that in that 

capacity, no legal duties applied.  It admitted that it had obligations based on the 

Treaty of Waitangi, but it said that the remedy for a breach of these duties was a 

Treaty settlement. 

In October 2015, a full bench of five Supreme Court judges considered the claim.  

In its decision, the Supreme Court allowed the appeal. 

Key findings by the Supreme Court in its decision 

The Supreme Court’s key findings (by majority decision 4-1) were that: 

1. The Crown owed legally enforceable fiduciary duties to:  

1.1. reserve one tenth of the 151,000 acres of land purchased by the New 

Zealand Company (15,100 acres) for the benefit of the Māori customary 

owners; and to 

1.2. exclude their pā, urupā and cultivations from the sale;  

2. The Crown reserved only 5,100 acres of the Nelson Tenths, and failed to 

reserve the remaining 10,000 acres.  Further, there were subsequent losses 

to the 5,100 acres, but the extent of loss is not yet clear; 

3. Rore Stafford, as kaumātua and descendant of some of the customary owners 

of the land, has standing to continue the claims in the High Court as a 

representative for the descendants of the customary owners;  

4. The claims are not time barred by the Limitation Act 1950, to the extent that 

they seek to recover from the Crown trust property either in the possession 

of the Crown, or previously received by the Crown and converted to its use; 
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5. Nor are the claims barred by the Te Tau Ihu Treaty settlements, provided for 

in the Ngāti Koata, Ngāti Rārua, Ngāti Tama ki Te Tau Ihu and Te Ātiawa o te 

Waka-a-Maui Claims Settlement Act 2014, due to a provision within that Act 

specifically preserving Rore Stafford’s right to continue to advance the claims 

on a representative basis and to obtain remedies for the descendants of the 

customary owners of the land; 

6. As the appeal was successful the Crown has to pay costs to Rore Stafford (to 

offset the cost of bringing the action). 

The Supreme Court did not finally decide the case, on the basis that the High Court 

still needs to make findings on the extent to which the Crown has acted in breach 

of its fiduciary duties, and on what remedies should be granted for those breaches.  

The case has been referred back to the High Court to decide these further points.   

The Supreme Court’s decision is significant because it is the first time a New 

Zealand court has found that the Crown owes fiduciary duties to Māori landowners 

to protect their property rights. 

Where can I find the decision? 

For those wanting to see the Supreme Court’s 353-page decision in full, a copy is 

available online at https://www.courtsofnz.govt.nz/cases/proprietors-of-wakatu-

rore-pat-stafford-and-rore-pat-stafford-paul-te-poa-karoro-morgan-waari-ward-

holmes-james-dargaville-wheeler-suing-as-trustees-of-te-kahui-ngahuru-trust-v-

attorney-general/@@images/fileDecision  

The Supreme Court has also prepared a media release summarising its decision. A 

copy of that media release is available online at 

https://www.courtsofnz.govt.nz/cases/proprietors-of-wakatu-rore-pat-stafford-

and-rore-pat-stafford-paul-te-poa-karoro-morgan-waari-ward-holmes-james-

dargaville-wheeler-suing-as-trustees-of-te-kahui-ngahuru-trust-v-attorney-

general/@@images/fileMediaNotes  
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